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STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

S i l ve r  Gu I l  C lub ,  I nc .

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

tor  the  Per iod  I2 /1 /7 I  -  t l /3 } / t t+ .

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

25th day of  January,  1980,  he served the wi th in not ice of  Determinat ion by mai l

upon Si lver  GuI l  Club,  Inc. ,  the pet i t ioner  in  the wi th in proceeding,  by

enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed as

fo l l ows :

Si lver  Gul t  CIub,  Inc.
Beach  193 rd  S t .  p .O .  Box  277
Rockaway Point, Ny 11695

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that.  the address set forth on said wrapper

pet i t ioner .

Sworn to before me th is

25th day of  January,  1980.

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

S i l ve r  Gu l I  C lub ,  I nc .

AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision

of a Determination or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax law

for  the  Per iod  l2 / l /77  -  11 /30 /74 .

State of  New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of  the Department  of  Taxat ion and Finance,  over  18 years of  age,  and that  on the

25th day of  January,  1980,  he served the wi th in not ice of  Determinat ion by mai l

upon Kathleen M. Kundar the representative of the petit ioner in the within

proceeding,  by enclos ing a t rue copy thereof  in  a securely  sealed postpaid

wrappe r  add ressed  as  f o l l ows :

Ms. Kathleen M. Kundar
Fox, Glynn & Me1amend, Esqs.
299 Park Ave.
New York, Ny

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive care and custody of  the

Uni ted States Posta l  Serv ice wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive of

the pet i t ioner  here in and that  the address set  for th on said wrapper is  the last

known address of the representat ive of the pet i t ioner.

Sworn to before ure this

25th day of  January,  1980.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 25, 1980

Si l ve r  Gu I I  C lub ,  I nc .
Beach  193 rd  S t .  P .0 .  Box  277
Rockaway Point ,  NY 11695

Gent lemen:

Please take not ice of  the Determinat ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant  to sect ion(s)  1138 &.  1243 of  the Tax Law, any proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commission can only be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice laws and Rules,  and must  be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of  th is  not ice.

fnquiries concerning the computation of tax due or refund allowed in
acco rdance  w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dep t .  Taxa t i on  and  F inance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  Representat ive
Kath leen M. Kundar
Fox,  Glynn & Melamend,  Esqs.
299 Park Ave.
New York, NY
Taxing Bureau's  Representat ive



STATE OF NEIV YORK

STATE Tru( CCDIMISSIOD{

In the l4atter of ttre Application

of

sIL\tER GIttL CLUB, INC.

for Revision of a Deterrnination or for
Refi:nd of Sales and Use Ta><es r:nder
Articles 28 ard 29 of tlre Tax Law for
the Period Decenrber 1, 1971 tlrrough
Novernber 30, 1974.

DHTtsRMI}IATION

Applicant, Silver GuIl CIub, Inc., Beach 193rd Street, p.O. bx 277,

Rockarr,ray Point, Ner^r York l-1695, filed an application for revision of a determi-

nation or for refund of saJ-es and use taxes under Articles 28 and 29 of the

Ta< Law for the period Decenrlrcr 1, 1971 ttrrough Novernber 30, L974 (File lvo.

r061s) .

A fornal hearing was held before Edward L. Johnson, Hearing Officen, at

the offices of tLre State Tax @nmission, llrrc l{crld Itade Center, New york,

Nenr York, on July 20t L97B at 10:45 A.M. Applicant appeared. by its Secretarry-

Tteasurer, Ttrornas P. August, and its Conptroller, Itrarvey Good, and by Kattrleen M.

Kunder' Esq. Ttre Sales Til( Bureau appeared by Peter Crotty, Esq. (Abratram

Schwartz, Esq., of mr:rrsel) .

ISSTJE

lVhether rnonies paid by mefiibers of a beach clrrlc, which is a not-for-

profit crcrporation, for use of cabanas on a seasonal basis of npre t}ran 90

days, are sulcject to the sales tax under section 1105 (f ) (2) of tlre Tax law.
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F]NDINGS OF FACT

1. On October I, L975' a }dctice of Oeterrnination and Dernancl for Palznent

of Sales and Use Taxes D-re was issued by ttre Sates Ta< Br-rreau. Ttre Bureau

charged applicant witlr a sales and use tax deficienclz for ttre period Decemben 1,

1971 through Novernber 30, L974 of 9801533.20, plus penalty and interest of

$32tI23.90, for a total allegedly due of 91121756.10.

2. Applicant tirnely filed an application for a hearing to reviq^r the

detennination on Decernber 18, 1975.

3. applicant had duly filed New York State ard local sales and use tax

returns (FOrm ST-100) for tlre period r:nder revienr, indicating that v;hile sales

and, use ta<es had been ctrarged and paid over on the rental of lockers and on

club duesr no sales taces had been paid on npnies received frqn ch:Ic rernbers

for tlre use of cabanas.

4. Applicant is a beach cl:b located in bckaway, Nehr York ard is

organized as a not-for-profit corporation, operatjng for nen0cers onJ.y on a

seasonal basis. The season officially ran frqn ttre Friday before l@norial Day

(on it'tay 30th), to the first lrbnday in Septenber of each year. Actually, ttre

club facil-ities were available to nenlcers r:ntil late October. l,Isnlcers had

access to the beach, a s$/irnLing pool, basketball, handball and tennis courts,

a cafeteria and restan:rant, lockers and cabanas.

5. Applicant offers (to nenrlcers only) the use of cabanas on a seasonal

basis f::om May th:ough Septernber. Each cabana is leased to a c}-rb nern5gr on

an optional basis, and ttre lease gives that menrber e><clusive use of the designated

cabana for ttre entire season. Itrere are 456 cabanas, all of wtrich are of

pennanent sheetrock and rnetal oonstruction with setrnrate rooms, inclgding a

kitctren, bath and sleeping facilities. Ttre tlpical cabana is 8'x 16'wittr a
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porch in front. Ttre decks on whicLr ttrey are constructed are anchored to tlre

beach by creosoted pilings wtrich are sunk 25' to 30' into tlre sard. These are

secured by cross ties (2x10's and 2xl4t s), and tlren decking is placed on top.

The present pilings, decks and cabanas (with additions) have been in place

since 1963.

The cabana lessees deorate tLrem i:rdividuaIly, add refrigerators,

furniture ard fixtures to ttreir i:rdividual tastes. ftrey use tlreir o,rn loclcs

arxl the beach ch:b has access to ttrenr only for repairs.

6. Ttre application for seasonal nernbership is in tho pat:ts. Ttre first

covers menrbership, on which applicant indicates wlrettrer he wishes in addition,

a cabana, cabanette or bathr cabin. If he so chooses, ttren a setrnrate fee for

the use of ttre facility is clrarged the nenrlcer. llo sales ta:< was ctrarged or

collesEed on the rent for ttris accrunnrdation.

7. Applicant had reasornble gm.rrds for believing ttrat ttre rental of

cabanas was not subject to sales and use taxes dr:ring the period in question.

@NCLUSIONS OF LAI^/

A. That the rnonies paid applicarrt, silver ft1l club, rnc., by its

msnbers for the seasonal use of cabanas are rrot taxable dues unler section

1105 (f ) (2) of the Tar Larar. Itr,at instead, ttre receipts are for ttre rental of

real property whictr is not subject to sales ta< (Bree4f toint Surf Club, Irrc.

et a1. v. State Ta< Oormnission, 67 N 2d,760, _IitrY 2d_).

B- That tkre application of Sj-lver GulI C1ulc, Inc. is gnanted and the

Notice of Determj_nation and Denrand for palzrnent of Sales ard Use Ta<es Due

issued October 8, I97S is cancelled.

DAf,D: Albarry, Net^r york

JAN 2 5 1980

COD4I!trSSIONER


